COUNTRY REPORT CANADA

By Professor Nigel Lowe, Sarah Armstrong and Anest Mathias*
of the Centre for International Family Law Studies, Cardiff Law School, Wales, United Kingdom.

1. GENERAL BACKGROUND

Canada is a Federal nation comprising 10 Provinces and 3 Territories.! With the
exception of Quebec, all Provinces and Territories operate a Common Law
jurisdiction.? In Quebec the law is codified and continues to be influenced by the
French Legal System, particularly in the area of civil matters.® The Federal
Government has the constitutional power to sign and negotiate international
treaties and dependent on the subject matter, an international treaty may be
implemented at either Federal or Provincial level.

1.1 IMPLEMENTATION OF THE CONVENTION

Canada was one of the three original ratifying States bringing the 1980 Hague
Convention on the Civil Aspects of International Child Abduction into force in
1983. However, as family law in Canada falls within the constitutional jurisdiction
of the Provinces and Territories the Convention had to be implemented at a
Provincial level and this was completed throughout Canada by 1 April 1988.
Some jurisdictions implemented the Convention by including it into existing
legislation while others created separate Acts.* Quebec is distinctive in that its
implementing legislation, just like Australia, has effectively re-written the
Convention. Quebec’s legislation has expanded the definition of wrongful
removal or retention to include cases where custody, or modification of rights
of custody, proceedings have been instigated in Quebec or other requesting
States and the removal or retention would prevent the execution of the decision
to be rendered.®

1.2 OTHER CONTRACTING STATES ACCEPTED BY CANADA

Canada, as a member State of the Hague Conference ratified the Convention
and as with all Contracting States Canada must accept all ratifications.
Nevertheless, under Article 38, non-Member States may accede to the Conven-

“We particularly thank Nicola Epprecht, Research Analyst, Department of Justice, Canada; Joan
MacPhail, QC Director, Family Law Branch, Manitoba Justice Department; France Rémillard,
Quebec Central Authority; and Sandra Zed Finless, Canadian Federal Central Authority, for their
help with this report.

1 Nunavut, the third Territory came into existence at the beginning of April 1999.

2Preliminary National Report — Canada. Presented at International Child Custody, ACommon Law
Judicial Conference, Washington, DC, 17-21 September 2000. (Hereafter ‘Preliminary National
Report for Canada’).

8 Hutchinson, A; Roberts, R and Setright, H. International Parental Child Abduction Family Law
1998, pp. 70-76.

4See table on next page.

5Bailey, M. Canada’s Implementation of the 1980 Hague Convention on the Civil Aspects of
International Child Abduction (2000) 33 N.Y.U.J. INT'LL.&POL. 17, p. 19.
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Province/Territory Legislation Date of Entry into Force
Alberta International Child Abduction Act 1986 1 February 1987
British Columbia Family Relations Act 1996 1 December 1983
Manitoba The Child Custody Enforcement Act 1987 1 December 1983
New Brunswick International Child Abduction Act 1982 1 December 1983
Newfoundland An Act Respecting the Law of Children 1990 1 October 1984
Nova Scotia Child Abduction Act 1989 1 May 1984
Northwest Territories International Child Abduction Act 1988 1 April 1988
Nunavut International Child Abduction Act 19886 1 April 1999
Ontario Children’s Law Reform Act 1990 1 December 1983
Prince Edward Island Custody Jurisdiction and Enforcement Act 1988 1 May 1986
Quebec An Act Respecting the Civil Aspects of 1 January 1985
Interprovincial Child Abduction 1993
Saskatchewan The International Child Abduction Act 1986 1 November 1986
Yukon Territory Children’s Act 1986 1 February 1985

tion and Contracting States are not obliged to accept accessions. In 1998, The
Standing Committee on Foreign Affairs and International Trade reviewed
Canada’s methods of dealing with international child abduction, and
recommended that Canada be active in trying to widen the network of countries
that are signatories to the Convention.” In the Government’s Response to the
Standing Committee’s Report,® they agreed that every effort should be made to
promote adherence to the Hague Convention. Generally, Canadian policy has
been to accept accessions, indeed the Department of Foreign Affairs and
International Trade (DFAIT) regularly requests missions to make representations
to countries encouraging them to become parties to the Convention. Prior to
accepting accessions the Department of Justice and the Federal Central Authority
request information from geographic, legal and consular areas of the DFAIT. As
of 1 January 2002, the last accessions accepted by Canada were on 1 January
2001, when Canada accepted six Contracting States.®

For a full list of all States for whom the Convention is in force with Canada,
and the dates that the Convention entered into force for the relevant States, see
the Appendix.

1.3 BiLATERAL AGREEMENTS WITH NON-CONVENTION STATES

While encouraging States to become parties to the Convention remains Canada’s
preferred way of managing child abduction issues,’® nevertheless, it is recognised
that there are certain countries, particularly those operating under Shari’a law,
who are unlikely to accede to the Convention.

5The laws of the Northwest Territories in force on 1 April 1999 apply in Nunavut. Nunavut Act, S.C.,
ch. 28, 553,29 (1993).

" See http://lwww.sen.parl.gc.ca/lpearson/htmfiles/hill/v15abduct-e.htm

8 http://lwww.canada.justice.gc.ca/en/dept/publ/ica/report4.html

® Namely, Belarus, Costa Rica, Fiji, The Republic of Moldova, Paraguay and Turkmenistan.

10 See the Canadian response to the questionnaire concerning the practical operation of the
Convention and views on possible recommendations, sent out by the Permanent Bureau of the
Hague Conference prior to the Fourth Special Commission, p. 29. (Hereafter ‘Canadian Response
to Hague Questionnaire’).
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To date, Canada has negotiated two bilateral agreements with Arab countries,
and may negotiate a further agreement with Jordan.! In November 1997 Canada
signed a treaty with Egypt!? under which they set up a Joint Consultative
Commission to discuss cases. This came into force on 1 October 1999 and has
been used as a model for a similar agreement between Australia and Egypt.
Canada and Lebanon®®signed an agreement on 13 April 2000 but as of November
2001, this agreement had not yet entered into force.

The Government’s Response to the Standing Committee’s Report states that
it may be more productive to concentrate on encouraging compliance with
existing multilateral treaties which impose obligations on Contracting States,
such as the United Nations Convention on the Rights of the Child. Canada has
said that the 1996 Hague Child Protection Convention may also be “worth taking
into consideration in the near future”.** Indeed, the Federal Department of Justice
in collaboration with the Provinces and Territories has established a Working
Group to draft a uniform implementation Act for this, and another Convention,
on the International Protection of Adults.®

1.4 CoNveENTION NOT APPLICABLE TO INTERNAL ABDUCTIONS

Abductions between Provinces and Territories within Canada are not dealt with
under the Convention. Where a child has been wrongfully removed or retained
in another Canadian Province or Territory the jurisdiction of the Divorce Act
applies, as a custody order made pursuant to that Act is enforceable throughout
Canada. In the absence of a custody order or where an order does not result
from application of the Divorce Act, the left-behind parent may try to have the
custody judgment recognised and executed by contacting the competent court
of the Province or Territory of refuge. Some Provinces have adopted legislation
making it possible for a child who has been wrongfully removed or retained in
those Provinces to be returned.® A leading organisation specialising in issues
relating to missing children, estimates that 90% of parental abductions are in
fact international.’”

2. THE ADMINISTRATIVE AND JUDICIAL BODIES
DESIGNATED UNDER THE CONVENTION

2.1 CENTRAL AUTHORITIES

There is a Federal Central Authority and Central Authorities for each Province
and Territory. The Federal Central Authority is located in Ottawa, Ontario
based in the Justice Legal Service unit of the DFAIT. The Federal Central

1 Ibid.

12 Agreement between the Government of Canada and the Government of the Arab Republic of
Egypt regarding Cooperation on Consular Elements of Family Matters.

13 Agreement between the Government of Canada and the Government of the Lebanese Republic
Regarding Cooperation of a Humanitarian Nature.

14 See http://www.canada.justice.gc.ca/en/dept/publ/ica/report4.html

15 Canadian Response to Hague Questionnaire, op. cit., n. 10, p. 18.

16 See http://www.justice.gouv.qc.ca/special/anglais/eie-a/inter-removal-a.htm

7 Missing Children Society of Canada - http://www.mcsc.ca/parent_resources/
parental_abductions.asp
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Authority provides assistance to the Provincial Central Authorities,*® works with
other Canadian and foreign authorities involved in missing and abducted
children matters, co-ordinates public education and training and deals with the
collection of statistics.?® It does not however deal directly with Convention
applications, unless the precise whereabouts of the child are unknown. There is
one lawyer and one support person working in the Federal Central Authority
who are part of an in-house legal team which serves the Department.
Consequently, only a fraction of their time is dedicated to the function of Federal
Central Authority. Generally, applications should be made directly to the relevant
Provincial or Territorial Central Authority where the child is thought to be. The
relevant contact details are set out below.

THE FEDERAL CENTRAL AUTHORITY
Justice Legal Services (JUS)
Department of Foreign Affairs
Lester B. Pearson Building
Tower C, 7™ Floor
125 Sussex Drive
OTTAWA, Ontario
Canada K1A 0G2
Tel: +1 (613) 996 1300 / 992 6300
Fax: +1 (613) 992 6485
Email: Sandra.zedfinless@dfait-maecj.gc.ca

ALBERTA NEW BRUNSWICK

Edmonton Office Ms Mary-Beth Beaton

Ms Avery McNary Office of Public Prosecutions
Department of Justice Room 445, Centennial Building
Family Law, Edmonton PO Box 6000

6" Floor J.E. Brownlee Building FREDERICTON, New Brunswick
10365 — 97 Street Canada E3B 5H1

EDMONTON, Alberta Tel: +1 (506) 453 2784

Canada T5J 3W7 Fax: +1 (506) 453 5364

Tel: +1 (780) 422 3715 Email: MaryBeth.Beaton@gnb.ca
Fax: +1 (780) 427 5914

Calgary Office NEWFOUNDLAND

Ms Beverley Bauer Mr Brian Furey

Department of Justice 4™ Floor, East Block

#1660, Standard Life Building Confederation Building

639 — 5" Avenue, S.W. Prince Philip Drive

CALGARY, Alberta PO Box 8700

Canada T2P OM9 ST JOHN’S, Newfoundland

Tel: +1 (403) 297 3360 Canada E3B 5H1

Fax: +1 (403) 297 6381 Tel: +1 (709) 729 2887

Email: Beverley.Bauer@civil.just.gov.ab.ca Fax: +1 (709) 729 2129

Email: Brianf@mail.gov.nf.ca

18 International Child Abductions — A Manual for Parents http://www.voyage.gc.ca/Consular-e/Publications/
child_abductions-e.htm#1 (Hereafter ‘A Manual for Parents’).
¥ Preliminary National Report for Canada, op. cit., n. 2, p. 14.
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BRITISH COLUMBIA

Ms Hanna Bendsten
Ministry of Attorney General
PO Box 9280, Stn. Prov. Gov’'t
VICTORIA, British Columbia
Canada V8W 9J7

Tel: +1 (205) 356 6466

Fax: +1 (205) 356 8992

Email: Hanna.Bendsten@ag.gov.bc.ca

MANITOBA

Ms Joan McPhail, Q.C.
Department of Justice
Family Law Branch

7t Floor, 405 Broadway
WINNIPEG, Manitoba
Canada R3C 3L6

Tel: +1 (204) 945 2841 / 0268
Fax: +1 (204) 948 2004

NUNAVUT

Ms Susan Hardy

Nunavut Department of Justice
PO Box 1000, Station 540
IQALUIT, Nunavut

Canada X0A 0HO

Tel: +1 (867) 975 6319

Fax: +1 (867) 975 6349

ONTARIO

Ms Cindy Gallagher

Ministry of the Attorney General
PO Box 640

DOWNSVIEW, Ontario

Canada M3M 3A3

Tel: +1 (416) 240 2411

Fax: +1 (416) 240 2411

NORTHWEST TERRITORIES
Ms Lucy Austin

Legal Division

Government of the Northwest
Territories

4903 - 49" Street

PO Box 1320
YELLOWKNIFE, NWT
Canada X1A 2L9

Tel: +1 (867) 920 3362

Fax: +1 (867) 873 0234

Email: lucy_austin@gov.nt.ca

NOVA SCOTIA

Ms Tillay Pillay
Department of Justice
Legal Services

PO Box 7

HALIFAX, Nova Scotia
Canada B3J 2L6

Tel: +1 (902) 424 3680

Fax: +1 (902) 424 4556
Email: PillayTP@gov.ns.ca

QUEBEC

Ms France Rémillard

Direction générale des affaires uridiques
Ministére de la Justice du Québec

1200, route de I'Eglise, 2e étage
SAINTE-FOY, Québec

Canada, G1V 4M1

Tel: +1 (418) 644 7153

Fax: +1 (418) 646 1696

SASKATCHEWAN

Ms B.A. Potruff, Q.C.
Director, Department of Justice,
Policy, Planning &
Evaluation Branch

Public Law & Policy Division
4™ Floor, 1874 Scarth Street
REGINA, Saskatchewan
Canada S4P 3V7

Tel: +1 (306) 787 8954 / 3481
Fax: +1 (306) 787 9008
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PRINCE EDWARD ISLAND YUKON TERRITORY
Ms Deborah Gillespie Ms Monica Leask
Office of the Attorney General Legal Services Branch
Legal Services Section Government of Yukon
PO Box 2000 PO Box 2703 (J-2)
CHARLOTTETOWN, PEI WHITEHORSE, Yukon
Canada C1A 7N8 Canada Y1A 2C6

Tel: +1 (902) 368 4594 Tel: +1 (867) 667 8056
Fax: +1 (902) 368 4563 Tel: +1 (867) 667 6379

Email: dlgillespie@gov.pe.ca

2.2 CouRrTs AND JUDGES EMPOWERED TO HEAR CoNVENTION CASES

Supreme Court of Canada

1

Provincial Superior Courts — Appeal Division

1

Provincial Superior Courts — General Trial Division

1

Provincial Trial Courts

In all areas except Nunavut,? courts are organised into a four-tier structure.
Thefirst level of courts are the Provincial Trial Courts. These are generally divided
into different divisions, including a family division. The second level of courts
are the Superior Courts — General Trial Division. These courts have a general
jurisdiction and are not limited to hearing issues over which the Province or
Territory has legislative jurisdiction.? The third level of courts are the Superior
Courts — Appeals Division. Two of these courts function as the courts of appeal
for the two Federal Territories in northern Canada, namely the Yukon Territory
and the Northwest Territories.?? As such they are likely to have the same role in
relation to Nunavut. The final tier in the Canadian court structure is the Supreme
Court of Canada. This is a general court of appeal from all other Canadian courts.
Appeals are heard by this court only if leave is granted.

In the Common Law Provinces, the Provincial Trial Court is limited in the
matters which it can hear and the value of any claims. Superior Courts have
unlimited monetary and substantive jurisdiction. Some Provinces have created
a unified Family System at Superior Court level in an attempt to simplify the
existing court system.?

2The Nunavut Court of Justice, established 1 April 1999, is a single level trial Court including both
Provincial and Superior trial court jurisdictions. See Preliminary National Report for Canada, op.
cit,n.2,p.2,n.4.

2L |n this respect, the courts are different to the State courts in the United States of America.

2 Preliminary National Report for Canada, op. cit., n. 2, p. 3.

2 See for example Manitoba and Saskatchewan, post at p. 7.
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In Canada most Convention cases are heard by Federally appointed judges
in the Superior Court who are required by law to have been a member of a
Provincial or Territorial bar for at least 10 years.?* As there is no specialised court
to deal with Convention cases either at a Federal Level or within the Provinces
and Territories, it has been suggested that, “most judges have neither experience
with nor a detailed knowledge of the Convention”?

The number of judges who may hear a Convention application varies
depending on the Province or Territory:

In Manitoba, cases are heard at first instance in the Family Division of the
court of Queen’s Bench, which is a Province-wide unified family court. There are
14 judges in the Family Division (including the Associate Chief Justice). On
occasions, judges from the General Division also rotate into the Family Division
and hear family cases.

In Saskatchewan, the Family Law Division of the Court of Queen’s Bench has
exclusive jurisdiction in family matters. There are 40 judges of the Queen’s Bench
and 9 in the Court of Appeal.

In Quebec, the Superior Court has jurisdiction to hear return applications.
There are 150 judges in the court which sits in 36 locations. The Court of Appeal
sits in Quebec City and Montreal, there are 23 judges in this court who hear
appeals from the Superior Court. While in theory a large number of judges can
hear Convention applications, in practice, 85% of applications are heard in
Montreal, thus reducing the number of judges who hear cases.

In Alberta, there is one level of court with jurisdiction at first instance to hear
applications for return. In the area covered by the Central Authority based in
Edmonton, there are about 40-45 judges. Conversely, in Ontario, there are two
levels of court that can hear applications at first instance. These are the Ontario
Court of Justice and the Superior Court of Justice.? Usually, cases are brought in
the lower court.

In New Brunswick there are 24 judges empowered to hear Convention
applications and in the Northwest Territories cases are heard in the Supreme
Court of the Northwest Territories, and there are 3 judges in this court. There are
85 judges in the Province of British Columbia and although there is no formal
concentration of judges for Convention cases, there is de facto specialisation.

3. OPERATING THE CONVENTION -
INCOMING APPLICATIONS FOR RETURN

3.1 LocATING THE CHILD

Many missing children’s organisations in Canada offer advice on how to search
for missing children.? Advice includes telephoning relatives and compiling
relevant information about the child including photographs. Additionally, it is

% Preliminary National Report for Canada, op. cit., n. 2, p. 3.

% See Bailey, op. cit., n. 5, p. 22.

% Information in this and previous paragraphs relies heavily upon, Canadian Response to Hague
Questionnaire, op. cit., n. 10, p. 9.

27 See the Missing Children’s Network-http://www.missingchildren.ca and the Missing Children
Society of Canada-http://www.mcsc.ca
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essential that the local police are contacted. The applicant can also ask the
Canadian police to enter the child’s name on the Canadian Police Information
Centre (CPIC) computer system which allows police throughout Canada to have
access to information about the child. It is also possible to request that
information be put on the National Crime Information Center (NCIC) computer
which operates in the USA, if it is thought that the child may be taken to the
USA.28

As the Hague Convention offers a civil remedy, some Canadian judges prefer
not to introduce criminal charges. Nevertheless, in relation to locating the child,
often criminal charges are helpful as they facilitate finding the child. Once the
child is located, the law enforcement agency informs the Central Authority, at
this stage criminal charges may well be dropped.

3.2 CeENTRAL AUTHORITIES PROCEDURE

If the whereabouts of the child are known applications may be made either to
the Federal Central Authority who will forward it to the relevant Provincial or
Territorial Central Authority or directly to the Provincial or Territorial Central
Authority. If the child’s specific whereabouts are not known but the child is known
to be in Canada, the application must be made to the Federal Central Authority.
The practice of the Central Authority varies from one Province and Territory to
another.

All Central Authorities will accept applications in either of the official
languages of the Hague Conference, namely, English and French. However, the
Central Authority of Quebec has made a reservation subject to Article 24 (2)
stating that any applications not already in English, must be translated into
French.®

After evaluating the risk of a potential removal from the jurisdiction, some
Central Authorities send letters to the abducting parent suggesting a voluntary
return of the child. Other Central Authorities initiate contact with bodies such as
the police who may be involved in bringing about voluntary resolutions, while
others rely on counsel or the parents themselves to negotiate an amicable
agreement.*®

In British Columbia, and Manitoba, the Central Authorities will attempt to
arrange for a voluntary return if appropriate.®

3.3 LEGAL REPRESENTATION

In most Provinces and Territories, applicants are represented in court by private
lawyers. Conversely, in Manitoba the Central Authority represents applicants in
its capacity as Crown Counsel for the Minster of Justice. Unlike private Counsel,
Crown Counsel has a greater obligation to the court and will identify issues, if
applicable, that may impact on the court’s decision to order a child’s return.
Alternatively, applicants can retain their own private lawyer, but unlike Crown
Counsel the applicant would have to pay for the services of a private lawyer.

% A Manual for Parents, op. cit., n. 18.

2 http://www.hcch.net/e/status/stat28e.html

% Information taken from Canadian Response to Hague Questionnaire, op. cit., n. 10, p. 3.

81 International Child Abduction — A Guide for Parents and Practitioners. Compiled by Jennifer
Degeling and Nan Levett November 2001. (Hereafter ‘International Child Abduction — A Guide for
Parents and Practitioners’).
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In New Brunswick, the Central Authority is the head office of the Public
Prosecutions branch of the Department of Justice. Staff lawyers from the office
represent the applicant in incoming applications. In outgoing applications, the
lawyers acting for the Central Authority prepare the application and supporting
documentation for the indigent parents. Alternatively, private counsel can be
obtained.

In Quebec, the Central Authority does not represent applicant parents but
the Attorney General will intervene in all return applications before the courts. A
prosecutor is therefore always present at the hearing, but essentially plays the
role of amicus curiae, as a neutral and exclusive representative of the Central
Authority of Quebec.

3.4 CosTs AND LEGAL AID

All Canadian Provinces and Territories, with the exception of Manitoba, made a
reservation to Article 26 of the Convention.*? In the other Provinces and
Territories, Canada will only assume costs in so far as they are covered by the
system of legal aid in the relevant Province or Territory. If a person is not eligible
for legal aid they may be able to obtain a lawyer on a reduced or contingency fee
basis.

In British Columbia, means-tested legal aid is available if the applicant would
be eligible for such legal aid in his or her own jurisdiction. Similarly, in Ontario
legal aid will normally be granted if the applicant is eligible in their home
jurisdiction. An application should be made for the Ontario Legal Aid Plan
through the Ministry of the Attorney General. Where an application is not
successful, the Ministry will arrange for the applicant to enter into a retainer
with a private lawyer. Delays have been noted with regard to seeking legal aid in
Ontario because applicants must provide a letter from the legal aid authority in
their home jurisdiction stating that they qualify in that jurisdiction, and provide
undertakings.3?

Applications for legal aid in Quebec should be made to the Quebec Central
Authority which will then forward them to the regional legal aid corporation
which has territorial jurisdiction to determine whether the applicant is eligible.
Where an application for legal aid is unsuccessful, the Central Authority will
provide the applicant with a telephone number of the referral service of the Bar
Association which will provide the names of lawyers who are able to represent
the applicant.

If an applicant in Alberta is eligible for legal aid, the Central Authority will
forward the application to the Legal Aid Board who will appoint a legal aid lawyer.
In Nova Scotia, legal aid is available to those who meet the criteria in Nova
Scotia.*

32 http://lwww.hcch.net/e/status/stat28e.html
% Canadian Response to Hague Questionnaire, op. cit., n. 10, p. 3.
% International Child Abduction — A Guide for Parents and Practitioners, op. cit., n. 31.
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3.5 LEcAL PROCEEDINGS

Convention cases are usually heard in summary applications by affidavit
evidence,® but if necessary, there may be an oral hearing, for example if an
Article 13 defence has been raised.*® The rules of evidence are found in the
Provincial or Territorial legislation or court rules. The judge or the lawyer can
ensure that the court proceedings are expedited.

In Quebec, Article 34 of the Civil Code requires that the court gives the child
an opportunity to be heard in matters affecting the interests of that child, where
his or her age and power of discernment permit it, but whether this applies to a
Convention application is still to be decided. If an Article 13 defence has been
raised, the judge may order a psychological evaluation of the child.*” If the child
has raised objections to returning the court may appoint a legally aided lawyer
to represent the child.® The burden of proof for a defence is the balance of
probabilities.®® A court date is usually set for between four and six weeks after
the request for the return has been served upon the abductor. In appeal cases,
the appellant has 30 days after the first instance decision to make notice of appeal.
In cases where children have been placed with the Youth Protection Agency to
prevent a new abduction, cases can reach court in two to three weeks or even
less.*® Generally in Quebec, most cases are heard in Montreal and delays may be
longer there due to a backlog of cases.

In New Brunswick, urgent matters such as child abduction can be heard
within 1 to 10 days depending on the judicial district and relevant notice
requirements. Appeal cases in New Brunswick are also expedited and are usually
heard within three months.*

In Alberta, where the applicant fears further abduction, they should consider
what interim arrangements can be made for the child. The court can make an ex
parte order directing the Central Authority to take charge of the child, however,
Provincial child welfare legislation requires there to be protection grounds for
taking the child into care and it is arguable that the court actually has no
jurisdiction to make such orders. In British Columbia, once the lawyer receives
the application it is filed in court and action is commenced by filing a Writ of
Summons and Statement of Claim or by Petition in the Supreme Court of British
Columbia. If there is a danger that the abductor will abscond with the child, they
will not be given notice of the hearing. In other cases the abducting parent will
be served and will have six days to respond unless under the Supreme Court
Rules, “short notice” has been granted. Urgent orders can also be obtained to
take the child into care until the matter is heard.

If voluntary resolution has failed, the Central Authority in Manitoba files a
Notice of Application in the Court of Queen’s Bench. The hearing takes the form
of oral argument by counsel on the written material which has been filed. Appeals

% See Snetzko v Snetzko (1996), 23 R.EK. (4'") 448 (Gen. Div) at para 21 —cited in Preliminary
National Report for Canada, op. cit., n. 2, p. 6, n. 10.

3% Canadian Response to Hague Questionnaire, op. cit., n. 10, p. 10.

%7 See sections 414 ss. of the Code of Civil Procedure.

% See sections 394.1 to 394.5 of the Code of Civil Procedure.

3% Canadian Response to Hague Questionnaire, op. cit., n. 10, p. 12.
40 Preliminary National Report for Canada, op. cit., n. 2, p. 6.
4 1bid.
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are made to the Manitoba Court of Appeal. Usually, the applicant is not required
to attend the court hearing, but it may be deemed necessary in certain
circumstances.

In Nova Scotia, hearing dates can often be organised within two days on an
emergency basis. Otherwise, it may take between six and eight weeks depending
on the location of the court. The Rules of Court in Nova Scotia allow evidence to
be given in affidavit form, but applicants may be required to attend the court
hearing. The abductor will also be given notice of the hearing unless there is a
fear of further abduction.

In Ontario, hearings are heard in the court nearest to the child’s residence.
An application under the Convention can be heard at one of two court levels.
Usually applications are brought in the Ontario Court of Justice, which is the
lower court, but as such it has simplified procedures. Judges of this court are
also more accustomed to the need to schedule summary hearings on an urgent
basis where appropriate. Notice may be given to the abductor, save, where there
is a fear of a further abduction. The required notice is between 4 and 10 days
depending on the level of court, and it is not uncommon for the abductor to then
seek an adjournment at the hearing in order to prepare a case. In these
circumstances, the child may be taken into the care of the Ontario welfare
authorities if it is felt that protection is needed for the child.

In Saskatchewan, there is a summary procedure and a case can be decided
in chambers on the basis of affidavit evidence. Counsel appear for the parties in
such a hearing and the parties may not need to be present themselves. Notice is
given to the abductor, only where there is no fear of further abduction and the
child may be taken into care during the hearings if it is considered that the child
may be in danger.*?

3.6 APPEALS

Decisions on Convention cases can be appealed by either party. In most
Provinces and Territories, the appellant parent must file an appeal within 30
days of the judgment being delivered. In New Brunswick appeals are heard
within three months but if the matter is urgent, they can be heard sooner than
this. In other jurisdictions an appeal may take 12 to 18 months.*® In Manitoba
there is an expedited appeal track. For appeals to Quebec the appellant parent
has 30 days after the decision to make notice of appeal. In theory each party has
to provide the court with its formal factum and a date for the hearing is set. In
practice the parties agree to proceed without formal factums being filed, this
allows the Chief Justice to form a special panel of the Court as soon as the parties
are ready to proceed.* Only two Convention cases have been heard in the
Supreme Court of Canada.*®

“2 Information in this and previous paragraphs heavily relies upon International Child Abduction -
A Guide for Parents and Practitioners, op. cit., n. 31.

4 Canadian Response to Hague Questionnaire, op. cit. n. 10, p. 10.

“Preliminary National Report for Canada, op. cit., n. 2, p. 6.

4 Canadian Response to Hague Questionnaire, op. cit., n. 10, p. 10.
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3.7 ENFORCEMENT OF ORDERS

Courts often aim to get the left-behind parent to court so that if return is ordered
it can be immediately executed. There may however be financial problems
involved in getting the left-behind parent to the relevant Canadian court.

To assist the effective enforcement of orders, the court can include a clause
in the order enlisting the assistance of the police with the return of the child.*®
Parents can also agree to undertakings and in the leading case of Thomson v
Thomson*” the Supreme Court of Canada endorsed the use of undertakings in
Convention cases.”® Some Canadian Central Authorities include a list of possible
undertakings in the information package distributed to parents or their lawyers.*

Undertakings that have been accepted by the courts include: the left-behind
parent agreeing to pay the travel costs of the abductor and child; the left-behind
parent being required to obtain housing for the abductor and child; or the left-
behind parent being required not to enforce outstanding warrants for the
abductor’s arrest.?® If it is anticipated that there will be objections to return some
Central Authorities request that an applicant consider any undertakings he or
she may be prepared to give.5* However, it is important to note that many of
these undertakings or terms imposed by judges are not enforceable in the
requesting State.>?

In Quebec, as the Central Authority is always represented during Convention
proceedings, judges may request the assistance of the Central Authority in
enforcing return orders. The judge may authorise the Central Authority to co-
ordinate the return of the child, either with the help of the police or with the
Director of Youth Protection.>® The Central Authority, also ensures that
departures from the jurisdiction are effected without incident. The Central
Authority can make the necessary arrangements for the child to obtain a
passport.> According to Quebec and Manitoba, parents normally return once
they have exhausted their legal options in Canada.*®

In Quebec penalties for non-compliance with a court order can include,
contempt of court with a fine not exceeding $5,000 or a maximum of one year in
prison.>® Where a parent is trying to flee because they do not wish to return the
child as decreed in the court decision it is possible to utilise criminal charges
either for parental child abduction, or for breach of an order.%’

In common law jurisdictions, the most common method of enforcement is
civil contempt of court for which the penalties include fines and imprisonment.
Once a person is found to be in contempt, other orders may be made. These
include imprisonment, fines or costs, stays of action, supervised access or
suspension of maintenance payments and any other order deemed necessary
by the judge.%®

6 Bailey, op. cit., n. 5, p. 26, n. 38.

4 Thomson v Thomson (1994) 6 R.EL. (4") (S.C.C.).

48 See Bailey, op. cit., n. 5, p. 38.

4 Canadian Response to Hague Questionnaire, op. cit., n. 10, p. 17.

%0 Bailey, op. cit., n. 5, pp. 39-40.

1 Canadian Response to Hague Questionnaire, op. cit., n. 10, p. 12.

52 Bailey, op. cit., n. 5, p. 40.

% Preliminary National Report for Canada, op. cit.,n. 2, p. 9.

% Canadian Response to Hague Questionnaire, op. cit., n. 10, p. 12.

% Ibid.

% See Article 51 of the Quebec Civil Code of Procedure.

5 Preliminary National Report for Canada, op. cit., n. 2, p. 10.

% See McPhail, J. Enforcement Options for Custody & Access Breaches, Manitoba Department of
Justice, p. 26 —cited in Preliminary National Report for Canada, op. cit., n. 2, p. 10, n. 17.
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The Central Authority may take several measures to enforce a court order
including:
* Arranging appropriate travel documentation.
* Contacting a foreign Embassy / government.
* Involving parents and child protection agencies to ensure that the order is
enforced without causing any unnecessary further disruption to the child.?®

4. OPERATING THE CONVENTION -
INCOMING APPLICATIONS FOR ACCESS

4.1 CeENTRAL AUTHORITY PROCEDURE

The role of the Central Authority in access applications is usually to provide
general information and refer the applicant to a lawyer to seek legal advice. In
Quebec however, the Central Authority provides information and offers advice.
The Central Authority for Quebec will contact custodial parents, either by
telephone or by letter and try to negotiate an amicable settlement with regards
to access rights. The Central Authority has also drawn up a draft agreement for
the parents.®® The Central Authority can organise specialised and supervised
access and the taking of a passport if there is a fear of abduction.

In Manitoba, the Central Authority will liaise with the Central Authority of
the relevant foreign jurisdiction and assist the parent in obtaining legal counsel.5!
In addition, the Central Authority may appear in court as amicus curiae.®? Free
mediation, conciliation counselling and parent education programmes are
offered by the Family Conciliation Services within the Department of Family
Services.®?

4.2 LecAL REPRESENTATION AND LEGAL AID

In New Brunswick, the Central Authority will assist in the institution of
proceedings. In other Provinces and Territories, the Central Authorities refer
the applicant to legal counsel.

Legal aid for access applications is available if eligibility requirements are
met, except in Ontario where legal aid is not available for access applications.
Conversely, in New Brunswick, legal advice and representation is provided free
of charge by the Attorney General of New Brunswick through the services of
Crown counsel in the Department of Justice.®* Alternatively, Central Authorities
provide names of lawyers with Convention expertise.

4.3 ENFORCEMENT OF ORDERS

With the exception of Nova Scotia all Provinces and Territories have provisions
regarding the unilateral recognition and enforcement of foreign and extra-
provincial access orders, these provisions include mechanisms for superceding
or varying such orders where appropriate.®

% Preliminary National Report for Canada, op. cit.,n. 2, p. 9.

8 Canadian Response to Hague Questionnaire, op. cit., n. 10, p. 22.
¢ 1bid., p. 6.

62 Preliminary National Report for Canada, op. cit., n. 2.

8 Canadian Response to Hague Questionnaire, op. cit., n. 10, p. 22.
¢ lbid., p. 21.

& Bailey, op. cit., n. 5, p. 41.
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In Manitoba, there are a variety of mechanisms to enforce an access order
under the Child Custody Enforcement Act 1987.5 These include, agency
assistance to locate, apprehend and deliver a child to a specific person,®” the
transfer of property, or payment of support, to a trustee,®® posting of bonds®®
and the delivering of passports and other travel documents to the court.”

Where access has been ordered or agreed, the Central Authority of New
Brunswick will assist in ensuring that the terms of the agreement or order are
met. The Central Authority for Quebec also attempts to ensure enforcement of
orders and agreements by contacting parents and attempting to persuade them
to keep the terms of the relevant agreement or order. Intervention by the Central
Authority for Quebec is always done with the best interests of the child in mind.
In other Provinces and Territories, the Central Authorities refer the applicant to
legal counsel for the purpose of ensuring enforcement of orders and agreements.

5. OPERATING THE CONVENTION -
OUTGOING APPLICATIONS FOR RETURN

5.1 PrReVENTING THE REMOVAL OF THE CHILD FROM THE JURISDICTION
5.1.1 CwiL Law

Canada has established the “Our Missing Children” programme. This involves
four Federal government departments: the Royal Canadian Mounted Police
(RCMP) - Missing Children’s Registry; Canada Customs and Revenue Agency —
International Project Return; Citizenship and Immigration Canada; and the
Department of Foreign Affairs and International Trade. The partnership acts as
the Canadian national clearinghouse for locating and returning missing and
abducted children.” The prevention of the illegal movement of children across
borders is included in its mandate. In Convention cases the “Our Missing
Children” programme works in conjunction with the Canadian Central
Authorities. There are also many missing children’s organisations which offer
advice to parents on how to prevent abductions if they fear that their child may
be in danger. (See post at 6.2).

All Canadian Customs and Immigration Officers have received special
training to identify an abduction in progress at both an airport and at a border
crossing into the USA. The Customs and Immigration officers have access to
information regarding missing children and their abducting parents through
the work of the Missing Children’s Registry. The Registry, which was established
in 1986, maintains a file for each missing child and data can be entered onto the
Canadian Police Information Centre (CPIC) database, as well as the American
National Criminal Information Center (NCIC) database.

% The Child Custody and Enforcement Act 1987 C 360.
5 The Child Custody and Enforcement Act 1987 s9 (1) (e).
% The Child Custody and Enforcement Act 1987 s 10 (3) (a) and (b).

% The Child Custody and Enforcement Act 1987 s 10 (3) (c).
" The Child Custody and Enforcement Act 1987 s 10 (3) (d).
" See http:/www.ourmissingchildren.ca/en/about/index.html
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Not surprisingly, due to their geographical proximity, a significant proportion
of abductions from Canada are to the USA. Research on all cases commenced in
199972 showed that 25 of the 49 outgoing cases from Canada were to the USA.”
Travel between Canada and the United States is an essential freedom and
therefore there is no comprehensive system in place to stop an abductor and
child leaving Canada for the USA or vice versa. It is the act of entering the other
country which is a controlled process requiring identification papers, and, the
RCMP can fax copies of an apprehension order to the USA Immigration and
Naturalisation Service who will then issue them quickly to immigration, customs
and border patrol officers on the USA side.™

In several jurisdictions, it is expressly provided that a court, if satisfied that a
person prohibited by court order or agreement from removing a child from the
Province or Territory proposes to remove a child, may make an order requiring
a person to:

« Transfer property to a trustee to be held subject to terms and conditions.

e Make any child support payments to a trustee.

« Post a bond payable to the applicant.

e Deliver the person’s passport, the child’s passport or other travel
documents.”™

There are also court orders which can be obtained in Canadian courts in an
effort to prevent abductions. A concerned party may go to court and request
that an order be made to try and prevent an abduction. The following orders can
be requested:

* A judgment / agreement for sole custody of the child, this order must be
precise.

* An order that access is to be supervised.

e Theinclusion in a court order or agreement of a prohibition against removal
of a child from a Province or Territory.

* The requirement that the person removing the child from a jurisdiction
either post abond that will be forfeited in the case of an abduction; or transfer
property to a trustee to be held subject to terms and conditions; and / or
hand over his / her passport and the child’s passport or other travel
documents to a third party for safekeeping.’®

It is also possible to control the issuing of a passport. A parent can request
that their child’s name be added to a Passport Control list if there is suspicion
that abduction is possible.”” An applicant should contact any passport office in
Canada or if abroad, the nearest Canadian diplomatic or consular mission. They
will then be notified if a request for passport services is made for the child.”® The
Canadian Passport Office is located at the following address, (contact details for
regional offices are available in the telephone directory):

2 See Preliminary Document No. 3 A Statistical Analysis of Applications made in 1999 under the
Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, drawn
up by Professor Nigel Lowe, Sarah Armstrong and Anest Mathias and available at http://
www.hcch.net/e/conventions/reports28e.html (Hereafter ‘Preliminary Document No. 3°).

8 See further at post 7.1.1.

" Preliminary National Report for Canada, op. cit., n. 2.

s See Bailey, op. cit., n. 5, p. 23, n. 26.

s Preliminary National Report for Canada, op. cit.,n. 2, p. 7.

1bid., p. 8.

8 A Manual for Parents, op. cit., n. 18.
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The Passport Office
Ottawa
Ontario
K1A 0G3
Tel: 1 800 567 6768 or +1 (819) 994 3500
Fax: +1 (819) 953 5856

Where the child has dual nationality the parent or their lawyer may send a
certified copy of the custody / access order to the Embassy or Consulate of the
other country and request that no passport be delivered to the child.” There is
no obligation for other States to refuse passport applications from their own
citizens, but they may co-operate if informed of the reasons.

5.1.2 CRIMINAL Law

Sections 282 and 283 of the Criminal Code of Canada® criminalize parental
abduction of a child under the age of 14 years. Section 282 applies where there is
a Canadian custody order and section 283 applies where there is no such order.
The maximum custodial penalty is 10 years imprisonment.® Uniform model
charging guidelines have also been developed and approved by Federal /
Provincial / Territorial justice ministers in an attempt to ensure a more consistent
approach to parental child abduction across all Provinces and Territories.%?
Criminal justice may however be administered in a slightly different way from
one Province and Territory to another. In child abduction cases, some Provinces
require authorisation from the Crown Prosecutor, before proceedings can be
set in motion, while in others, proceedings can be initiated by police
themselves.®

A law enforcement officer may only stop someone if they have an arrest
warrant or a court order to recover the child, this may be in the form of an
“apprehension” or a “pick up” order. The apprehension order enables provisions
of the custody order, such as the prohibition to remove the child from the
jurisdiction, to be enforced. If this order is issued properly and the information
is passed to the RCMP at the airport quickly enough, the RCMP has the power to
stop the abductor and pick up the child.

5.2 CeENTRAL AUTHORITIES PROCEDURE

A practical guide for parents is available on the Internet directing them as to
what they should do if their child is abducted.? This advises that the first step a
parent should take, if they are aware of the child’s location, is to contact their
local Central Authority. The relevant Central Authority will help to complete the
file and will forward the completed application to the Central Authority of the
relevant foreign State. The Central Authority may also try to consider various
potential defences which may be raised to aid the left-behind parent in
considering what may come if the case goes to court.

 Preliminary National Report for Canada, op. cit., n. 2, p. 8.

8 Criminal Code of CanadaR.S. 1985, c. C-46.

8 Criminal Code of CanadaR.S. 1985, c. C-46 ats 282 (1) (a) and 283 (1) (a).

8The Family Law Committee and the Coordinating Committee of Senior Officials in Criminal Law

has just completed a revision of the 1990 Model Parental Child Abduction Charging Guidelines.
8 A Manual for Parents, op. cit., n. 18.

8 |bid.
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5.3 PrRoTECTION AND AsSSISTANCE ON RETURN

If necessary, the Central Authorities will notify child protection agencies of the
child’s return.® The Central Authorities role in protecting the child on return to
Canada, is limited to referring parents to appropriate services. The Province of
Manitoba has produced a free information booklet® which provides information
on the law and a wide range of services available in Manitoba. This booklet is
widely available at government and community organisations’ offices as well as
legal aid offices and spousal abuse shelters. The first edition is also available on
the Internet.®” There is also a Federal / Provincial / Territorial Family Law
Committee’s Inventory of Government-based Services that Support the Making
and Enforcement of Custody and Access Decisions which is available on the
Federal Justice Canada web site.®

5.4 CosTs AND LEGAL AID

Each Province and Territory has its own rules regarding legal aid criteria, and in
1998 The Standing Committee on Foreign Affairs and International Trade
recommended?®® “that the federal Minister of Justice undertake discussions with
provincial and territorial ministers responsible for justice to establish a cost-
shared fund for expenses related to travel and legal services to assist parents in
need whose children have been parentally abducted from Canada and taken
across international borders”. In the Governments response,® they “agree[d]
that the lack of resources on the part of many custodial parents to deal with the
financial aspects of international child abduction is a serious issue needing
attention”. However, the Government concluded that as the recommendation
would “require new funding and new or modified legal aid agreements with the
provinces and territories”, and as no such new funding is available, “it would not
be feasible to engage the provinces and territories in discussions to establish a
cost-shared fund for expenses related to travel and legal services in international
child abduction cases”.

Legal aid, where available, does not cover the costs of repatriation of the
child. The RCMP’s Missing Children’s Registry offers a programme called the
Travel Reunification Program,®® which has been operating since 1991. This is
designed to help parents or guardians who cannot afford to pay to have their
children returned to Canada. Transport and accommodation may be provided
by Air Canada, Canadian Airlines International, Via Rail and Choice Hotels
Canada Inc. The application for assistance must come from the Provincial or
Territorial Central Authority, investigating police department or the Consular
Operations and Emergency Services Division. The requesting authority must
assess the financial status of the family to determine whether transportation
should be provided. A parent or guardian will not be sent overseas unless all the
legal steps have been taken for the return of the child to Canada and the local
authorities are co-operating in the return.®

8 Canadian Response to Hague Questionnaire, op. cit., n. 10, p. 19.

8 Family Law in Manitoba, 1999.

87 http://lwww.gov.mb.ca/justice/family/family.html

8 http://canada.justice.gc.ca/en/ps/cca/invent/main.htm

8 See http://www.sen.parl.gc.ca/lpearson/htmfiles/hill/v15abduct-e.htm

% See http://www.canada.justice.gc.ca/en/dept/publ/ica/report4.html

1 For more information see http://www.ourmissingchildren.ca/en/about/travel.html
% A Manual for Parents, op. cit., n. 18.
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6. AWARENESS OF THE CONVENTION

6.1 EbucaTioN oF CENTRAL AUTHORITIES, THE JUDICIARY AND PRACTITIONERS

It has been suggested that there may be some problems in Canada relating to
insufficient training of those involved in Convention cases, especially in areas of
Canada where cases are rare.®® However, this is not true throughout Canada, in
Manitoba for example, it is suggested® that the justices of the Family Division
are familiar with the existence of the Convention and its provisions. Many Family
Division judges have participated in legal education programmes related to the
Convention, or have reviewed the materials for these programmes. There is no
liaison judge with regards to the Convention in Canada.

An annual training conference is held by the “Our Missing Children”
programme. This conference is held for law enforcement and other relevant
agencies. The Federal Central Authority is actively involved with this conference.
There are also regular training sessions for consular officers and staff abroad
held by the Department of Foreign Affairs and International Trade. The RCMP’s
Missing Children’s Registry also provides training to police agencies, including a
specialised two-day workshop on child abduction which was run 12 times in
1998.%

In Quebec, the Central Authority together with the Quebec region of the
RCMP and the Missing Children’s Network Canada, give information sessions
to detectives with the Montreal Police. These include information on how to
proceed when a parent makes a complaint for a missing child and also details
the operation of the Hague Convention. In Manitoba also, the Central Authority
provide information for law enforcement officers about child abduction issues
and participate in RCMP training sessions.%

6.2 INFORMATION AND SUPPORT PROVIDED TO THE GENERAL PusLIC

Bailey suggests®” that more important than educating the judiciary, is the
education of the general public and family lawyers to address the issue of
potential child abductions. All Central Authorities provide information for all
parties involved in abduction. Some Central Authorities forward a kit to parties,
which details the application of the Convention. There are also a number of
informative web sites on issues relating to international child abduction, both at
a Federal and Provincial level:

http://www.voyage.dfait-maeci.gc.ca/consular/child_abductions-e.htm
http://www.gov.mb.ca/justice/family/family.htm
http://www.justice.gouv.qc.ca
http://www.ourmissingchildren.ca
http://lwww.rcmp-grc.gc.ca

% Bailey, op. cit., n. 5, p. 22.

% Preliminary National Report for Canada, op. cit., n. 2, pp. 13 and 14.

% See http://www.canada.justice.gc.ca/en/dept/publ/ica/report4.html

% Information in this paragraph taken from Preliminary National Report for Canada, op. cit., n. 2,
p.13.

% Bailey, op. cit., n. 5.
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There are a number of non-profit making organisations which operate in
the field of parental child abduction. These organisations aim to inform parents
about the risks of abduction and thus assist in prevention, as well as supporting
parents post abduction.

Child Find Canada: http://www.childfind.ca
Missing Children Society of Canada: http://www.mcsc.ca
The Missing Children’s Network: http://www.missingchildren.ca

7. THE CONVENTION IN PRACTICE -
A STATISTICAL ANALYSIS OF APPLICATIONS IN 1999

The Central Authorities in Canada handled a total of 103 applications in 1999.
Canada was the seventh busiest Convention jurisdiction in that year, in terms of
the number of applications handled by the Central Authorities.*

Incoming return applications 36
Outgoing return applications 49
Incoming access applications 8
Outgoing access applications 10
Total number of applications 103

7.1 INCOMING APPLICATIONS FOR RETURN

7.1.1 THE CoNTRACTING STATES WHICH MADE THE APPLICATIONS

Requesting States

Number of Applications Percent
USA 11 31
France 14
UK-England and Wales 14
Netherlands
Germany
Hungary
Austria
Belgium
China-Hong Kong
Ireland
Israel
Italy
Portugal
Mexico
Total
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% The following analysis is based on Preliminary Document No. 3, op. cit., n. 72.
% The USA, England and Wales, Germany, Australia, France and Italy each received more
applicationsin that year.
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Almost a third of applications for return, 31%, came from the USA, the nearest
geographical State to Canada.

The table below shows which Provincial and Territorial Central Authorities
received the applications. There were no incoming or outgoing applications in
1999, in the Provinces of New Brunswick, Newfoundland, Prince Edward Island,
Nunavut, the Northwest Territories or Yukon.

Canadian State Which Received the Application

Number of Applications Percent
Quebec 14 39
Ontario 7 19
British Columbia 6 17
Alberta 5 14
Saskatchewan 2 6
Manitoba 1 3
Nova Scotia 1 3
Total 36 ~100

The chart above shows that Quebec received twice as many applications for
return than any other single Province. The majority of applications were received
by Quebec, Ontario, British Colombia and Alberta.

7.1.2 THE OUTCOMES OF THE APPLICATIONS®?

Outcome of Application

Number Percent
Rejection 2 6
Voluntary Return 13 37
Judicial Return 8 23
Judicial Refusal 4 11
Withdrawn 3 9
Pending 2 6
Other 3 9
Total 35 ~100

More applications resulted in a voluntary return than in any other single
outcome. Indeed at 37% of all applications, the proportion of voluntary returns
was well above the global average of 18%. Conversely, there were proportionally
fewer judicial returns at 23% than the global average of 32%. Nevertheless, the
overall return rate from the jurisdiction was 60% which is above the global
average of 50%. Judicial refusals at 11% were identical to the global average of
11%, and of the 12 cases which went to court just 67% resulted in a return being
ordered compared with a global figure of 74%. The rejection rate at 6% is below
the global average of 11%. Three cases were withdrawn and two cases, 6% of
applications, were still pending as at 30 June 2001, however this is below the
global average of 9%.

10 Additionally, in one application, the outcome was not stated.
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The table below shows the outcomes as divided by Province and Territory.

Outcome of Application

Rejection Voluntary Judicial Judicial ~Withdrawal Pending Other Total

Return Return Refusal
Ontario 2 2 1 2 7
British Columbia 2 1 2 1 6
Manitoba 1 1
Nova Scotia 1 1
Quebec 1 7 1 1 2 2 14
Saskatchewan 1 1 2
Alberta 1 3 4
Total 2 13 8 4 3 2 3 35

The table above shows that all applications to Alberta resulted in a return
either voluntarily or judicially. Conversely, the two applications to Saskatchewan
were either rejected or refused. Fifty percent of applications to Quebec resulted
in voluntarily return, while there was just one judicial return. Consequently, the
overall return rate in applications to Quebec was 57%, which is higher than the
global average of 50%. In British Columbia, two of the three applications that
went to court, were refused.

7.1.3 THE TiME BETWEEN APPLICATION AND FINAL CONCLUSION
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Voluntary Return Judicial Return

Outcome of Application

Timing was available for six of the eight cases which concluded with a judicial
return. The mean average length of time from application to final outcome in
these 6 cases was 84 days. This is significantly faster than the global average for
judicial returns of 107 days. Timing was available on 11 of the 13 voluntary
returns and these were concluded in a mean average of 90 days, which is
marginally slower than the global average of 84 days. Timing was only available
for one of the judicial refusals, which was concluded after 309 days, compared
with a global average of 147 days. Timing for returns both voluntary and judicial,
is relatively quick. It is to be noted that two cases were still pending as at 30 June
2001.
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The table below shows the minimum and maximum number of days taken
to reach each of the two outcomes, in addition to the mean and median number
of days.

Outcome of Application

Voluntary Judicial

Return Return
Mean 90 84
Median 78 75
Minimum 6 10
Maximum 289 192
Number of Cases 11 6

7.2 INCOMING APPLICATIONS FOR ACCESS
7.2.1 THE CoNTRACTING STATES WHICH MADE THE APPLICATIONS

Requesting States

Number of Applications Percent
Switzerland 2 25
UK-England and Wales 2 25
Germany 1 13
Italy 1 13
Portugal 1 13
USA 1 13
Total 8 ~100

As the table above shows, the pattern of access applications is different from
those for return. Only one application came from the USA.

The table below shows the number of applications received by individual
Provinces and Territories.

Canadian State Which Received the Application

Number of Applications Percent

Alberta 5 63
British Columbia 2 25
Ontario 1 13
Total 8 ~100

The proportion of return to access applications in Canada was similar to the
global average with less than 20% of applications being for access. Surprisingly,
Quebec received no applications for access, despite receiving 14 applications
for return. The other three Territories which received significant numbers of
return applications also received access applications. Interestingly Alberta
received as many applications for access as for return.
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7.2.2 THE OUTCOMES OF THE APPLICATIONS

Outcome of Application

Number Percent
Rejection by the Central Authority 0 0
Access Voluntarily Agreed 2 25
Access Judicially Granted 2 25
Access Judicially Refused 1 13
Other 1 13
Pending 1 13
Withdrawn 1 13
Total 8 ~100

One application was withdrawn and in another access had been granted
pending the court hearing. One case resulted in an outcome labelled as “other”.
In two applications, access was refused and in the remaining four, access was
granted or agreed.

The table below shows the outcomes of the access applications by the
individual Provinces and Territories which received the applications.

Outcome of Application

Access Access Access  Other Pending Withdrawal Total

Voluntarily Judicially Judicially

Agreed Granted Refused
Ontario 1 1
British Columbia 1 1 2
Alberta 1 2 1 1 5
Total 2 2 1 1 1 1 8

Alberta was the sole Province with a significant number of access
applications. In three of the five cases, access was either agreed voluntarily or
granted by a court order, while in the fourth, access had been granted pending
the court hearing. The fifth case was withdrawn.

7.2.3 THE Time BETWEEN APPLICATION TO FINAL CONCLUSION

Timing to Judicial Decision

Number Percent
0-6 weeks 1 33
6-12 weeks 1 33
3-6 months 0 0
Over 6 months 1 33
Total 3 ~100

Time was known for one of the cases where access was voluntary agreed
and this was reached within six weeks of the application. The chart above shows
the time taken for three of the decisions which reached a final conclusion in
court. Compared with global averages, access applications in Canada were
resolved relatively quickly, nevertheless, numbers are small making meaningful
analysis difficult.



24 - CouNTRY RePORT: CANADA

8. CONCLUSIONS

Canada manages a large number of cases on an annual basis and as one of the
original three ratifying States, it is vastly experienced. The system in Canada
appears to operate relatively efficiently. However, being a Federal nation, the
diversity of different procedures and mechanisms across the different Provinces
and Territories can appear to be confusing at any rate to outside observers. In
researching the procedures of the Central Authorities, the courts and the legal
aid provisions, it has on occasions been difficult to understand all the systems.
Nevertheless, we have heard no criticisms from foreign Central Authorities
applying to Canada.

Although only Manitoba has not made a reservation to Article 26 (3) there is
no uniformity between the other Provinces and Territories regarding eligibility
for legal aid. This may cause confusion to the applicant and the foreign Central
Authorities. It appears that some Provinces have adopted the criteria that a
person may only be eligible for legal aid in that Province if they would be eligible
for legal aid in their home State.'°* Consequently, applicants particularly from
the USA and also poorer nations, may be unable to seek legal aid assistance to
pursue a case in Canada while applicants from nations which have efficient legal
aid systems may be eligible. This seems a confusing and discriminatory policy.
Nevertheless, the fact that Manitoba has not made a reservation to Article 26 is
to be noted.

The Travel Reunification Program provides free travel and free
accommodation for left-behind parents seeking the return of their children to
Canada. This is an excellent resource and could profitably be used as a model for
other Contracting States.

While the number of judges and courts empowered to hear Convention cases
throughout Canada is relatively large, some Provinces have attempted to confine
applications to particular areas or judges. While this is generally recognised to
be a good practice, allowing for experience to develop amongst judges and
practitioners alike, it is also to be noted that in Quebec, 85% of cases are heard in
courts in Montreal, which has led to a backlog of cases and thus delays.

Delegates representing Canada take an active role at conferences and
meetings and Canadian Internet sites offer useful information and support for
those involved in missing children cases. Canada has also produced useful
booklets and publications notably, International Child Abduction — A Manual
for Parents.1%2

Canada has negotiated bilateral agreements with countries not parties to
the Convention. These agreements have been used as a model by other
Contracting States such as Australia. Canada also has a policy of encouraging
further accessions to the Convention where appropriate.

Law enforcement agencies in Canada receive training to help them to
recognise potential cases of abduction. The use of computer systems such as
the Canadian Police Information Centre and the ability to access the National
Crime Information Center in the USA also aids officers to locate missing children

11 Namely, British Columbia and Ontario.
102 Available at: http://www.voyage.gc.ca/Consular-e/Publications/child_abductions-e.htm#1
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and prevent the removal of children from the jurisdiction. The “Our Missing
Children” Programme which brings together officers from four Federal agencies
is also a useful source both for training those involved in international child
abduction and for co-ordinating efforts to locate and return children.

Research conducted into cases commencing in 1999,1% shows that Canada
handles Convention cases efficiently. At 60%, the overall return rate in
applications to Canada is well above the global average of 50%. However, while
the overall judicial refusal rate at 11% is identical to the global average, the
proportion of court cases which ended in return as opposed to refusal was below
the global average. Cases resulting in voluntary return and judicial return were
handled relatively quickly, however information on the time taken for judicial
refusals was generally not available and there were two cases which were still
pending at 30 June 2001.

Overall assessment of how Canada is operating the Convention is difficult
given that each Province and Territory has different procedures in place.
Nevertheless, the operation of the Convention across the State as a whole
appears efficient and relatively expeditious. The Travel Reunification Program is
an important asset to left-behind parents although legal aid provisions for
parents applying to Canada are somewhat confusing and with the exception of
Manitoba there is a reservation to Article 26. Web sites and publications produced
by organisations and authorities in Canada are useful for parents and
practitioners alike, and in general those operating the Convention in Canada
appear well informed with regards to the nature and operation of the Convention.

9. SUMMARY OF CONCERNS

* With the exception of Manitoba all Provinces and Territories made a
reservation to Article 26.

* Legalaidin British Columbiaand Ontario is only available if applicants would
be entitled to legal aid in their own jurisdictions.

* Legal aid is only available in Nova Scotia to applicants who are resident in
Nova Scotia.

* In many areas of Canada Convention cases are very rare and there is a lack
of expertise in these areas.

* As applications are made to the relevant Province or Territory procedures
differ from one area to another, which may cause confusion and potential
difficulties if a child is moved from one area of Canada to another.

10. SUMMARY OF GOOD PRACTICES

e Canadian customs and immigration officers receive training to identify
abductions in progress.

* Information about missing children can be entered onto the Canadian Police
Information Centre computer and the National Crime Information Center
computer in the USA. This allows law enforcement officers across the two
States to have access to the information.

103 See Preliminary Document No. 3, op. cit., n. 72.
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The “Our Missing Children” Programme brings together four Federal
agencies to co-operate and co-ordinate in missing children cases.

The Travel Reunification Program offers free accommodation and travel for
left-behind parents seeking the return of children.

The Department of Foreign Affairs and International Trade provide training
sessions for consular staff working abroad.

Some Provinces have a unified family court system to simplify procedures
in family cases.

With the exception of Quebec, no Provinces made reservations to Article 24.
Manitoba did not make a reservation to Article 26.

The Province of New Brunswick provides free legal representation in access

cases.

* The system appears to operate relatively expeditiously.

* There are many useful web sites providing information to all those involved

in international child abduction.

* There are several non-profit making organisations which operate in the field

of international child abduction.

APPENDIX

As at 1 January 2002, the Convention is in force between the following 58

Contracting States and Canada.

Contracting State

Entry into Force

ARGENTINA 1June 1991
AUSTRALIA 1 JaNuARY 1887
AUSTRIA 1 OcToBER 1988
BAHAMAS 1 Aucust 1995
BELARUS 1 JANUARY 2001
BELGium 1 Mar 1999
BeLizE 1 SeptemBER 1991
BosNIA AND HERZEGOVINA 1 Decemeer 1991
BuURKINA FAsO 1 OcToBer 1993
CHILE 1 Aucust 1995
CHINA-HoNG KoNG SPECIAL ADMINISTRATIVE REGION 1 SepTEmMBER 1997
CHINA-MAcAU SPECIAL ADMINISTRATIVE REGION 1 MARcH 1999
CoLomBIA 1 DecemMBEeR 1997
CostaRica 1 January 2001
CROATIA 1 Decemser 1991
CypPrUS 1 JANUARY 1998
CzecHREepuBLIC 1 MARcH 1998
DENMARK 1Jury 1991
Ecuapor 1 Decemser 1993
Fui 1 JANUARY 2001
FINLAND 1 AucusT 1994
ForMER YucosLAv RepuBLIC OF MACEDONIA 1 Decemser 1991
FrRaNCE 1 Decemser 1983
GEORGIA 1 Novemeer 1999
GERMANY 1 Decemier 1990
GREECE 1JuNE 1993
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HoNDURAS

HuNGARY

ICELAND

IRELAND

ISRAEL

ITALY

LUXEMBOURG

MaurITIUS

Mexico

RepuBLIc oF MoLDova

Monaco

NETHERLANDS

NEw ZEALAND

NorwAy

PANAMA

PArRAGUAY

PoLanD

PorTUGAL

RomaNIA

SAINT KiTTs AND NEvIS
SLOVAKIA

SLOVENIA

SOUTH AFRICA

SPAIN

SWEDEN

SWITZERLAND

TuRrRKEY

TURKMENISTAN

UnNiTep KiINgDoM OF GREAT BRITAIN AND NORTHERN IRELAND
UnNiTep KiNngDoM-BERMUDA
UnNiTep KiINGDoM-CAYMAN ISLANDS
UnNiTeD KINGDOM-FALKLAND ISLANDS
UnNiTep KiINGeDOM-ISLE oF MAN
UNITED KINGDOM-MONTSERRAT
UNITED STATES OF AMERICA
VENEZUELA

YUGOSLAVIA

ZIMBABWE

nanonar AVRR
MISSING &
EXPLOITED

CHILDREN

1 Aucust 1995

1 ApriL 1998

1 DecemMBER 1997
1 OcToBER 1991
1 Decemser 1991
1 Mar 1995

1 JANUARY 1987
1 Aucust 1995
1Jury 1992

1 JANUARY 2001
1 June 1995

1 SerTEMBER 1990
1Jury 1992

1 AprIL 1989

1 Aucust 1995

1 January 2001
1 FEBRUARY 1994
1 DecemBeR 1983
1 June 1995

1 Aucust 1995

1 FeeruAry 2001
1 Aucust 1995

1 Mar 1999

1 SEPTEMBER 1987
1 JuneE 1989

1 JANUARY 1984
1 AucusT 2000

1 January 2001
1 Aucust 1986

1 MARcH 1999

1 AucusT 1998

1 JuNE 1998

1 SerTEMBER 1991
1 MARcH 1999
1JuLy 1988

1 JaNuArY 1997
1 Decemser 1991
1 JANUARY 1998

Charles B. Wang International Children’s Building

699 Prince Street

Alexandria, Virginia 22314-3175

USA.

Tel: +1 (703) 224 2150
Fax: +1 (703) 224 2122

Office of Juvenile Justice
and Delinquency Prevention

Office of Justice Programs # US. Department of Justice:






